Two Related Contradictions in Laws 1X1

Roslyn Weiss

In Book IX of the Laws, the Athenian takes note of two contradictions. The first, which
is found at 859d-860c and which he attributes to the many, may be formulated as fol-
lows: since (1) all just things are beautiful; but (2) just sufferings are ugly; it follows
that (3) not all just things are beautiful. The second, which is found at 860d-861a and
which he attributes to himself, | shall formulate so that it parallels the first: Since (I') all
who do injustice do so involuntarily; but (2") penalties for voluntary injustices are
(rightly) more severe than for involuntary ones; it follows that (3') not all injustices are
involuntary.2

At first glance, these two contradictions seem unrelated: the first appears to address
the question of whether or not all just things, including just sufferings, are beautiful; the
second, the question of whether or not all injustices (Gdikfpata) can be involuntary if
legislators are right to punish voluntary injustices more severely than involuntary ones.
Yet, the Athenian suggests that both are about ‘these same matters’ (mepi a0téd T00TA)3
and, in addition, that whereas the many do indeed speak discordantly (doup@&vwc),4the
Athenian (and Kleinias) do not: ‘Let us look again, Kleinias’, the Athenian says, ‘to see
how our view has a harmony about these same matters', mepi a0t TOUTO EXEl THC
ogup@wviag (860c5). Once the Athenian resolves the apparent contradiction in his posi-
tion on punishment, he will then, it seems, have consonance about justice and beauty as
well. More precisely, what he will have is the warrant to deny the second proposition of
the many’s view, the proposition thatjust sufferings are ugly.

In this paper, | shall do four things: (1) elucidate the way in which the contradiction
concerning the involuntariness of injustice is related to the contradiction concerning the
just and the beautiful; (2) explain why the resolution of the punishment-difficulty by

Except where noted, translations are mine, although | have frequently consulted and
benefited from the translations by Pangle, Bury, and Taylor. References to passages in Book
IX of the Laws omit both the dialogue’s name and the book number. Most (though not all)
references to passages in the Laws contain the book number but not the dialogue’s name.
The Athenian recognizes that if all injustice is committed involuntarily, there might be no
place for punishment at all: ‘Should we legislate or not?’ (860e6-7), he asks. (2") could
equally well, then, be put as follows: Penalties are (rightly) imposed for and only for
voluntary injustices.

See Saunders, 423: ‘The Stranger may mean only “That was one confusion; now here is
another”. But mepi autd tavta surely indicates a more intimate connection’.

Oddly, Bury, Taylor, and Pangle all mistranslate the mpo¢ autolO¢ at 859dl as ‘among
themselves’. Yet, it is clear that the Athenian, having set as his goal to see ‘to what extent
we now agree and to what extent we disagree with ourselves’ (61n moté OuoAoyolueV vuv
Koi Omn Olagpepopeda AUETC Te ATV abToT¢ — 859c7-8), wishes also to see with respect
to the many the extent which they agree and disagree ‘with themselves’ (a0Toi TPOC
avTolg ao).

Scripta Classica Israelica vol. XXII 2003 pp. 43-65



44 TWO RELATED CONTRADICTIONS IN LAWS IX

way of a new distinction between injustice and injury is all-important to resolving the
contradiction concerning the just and the beautiful; (3) show that the practice of impos-
ing harsher penalties for harmful acts that are voluntary and lighter ones or none at all
for those that are involuntary is not only compatible with, but is mandated by, the view
that all injustice is committed involuntarily; and (4) identify what it is about just pun-
ishment that the Athenian does, after all, find ugly.

1. How the contradiction concerning the involuntariness of injustice is related to
the contradiction concerning the just and the beautiful.

The text at 860c5 cited above leaves little doubt that the only way Kleinias and the
Athenian can justify as consonant their views regarding dikaiov and kaAov, viz. the
view that all just things, including just sufferings, are beautiful, is by dispelling the
apparent contradiction in their other view, the one concerning punishment and the
involuntariness of injustice. Nevertheless, commentators have been singularly unable to
see just how this challenge is met. One, Bury, simply avoids the problem altogether by
inaccurately translating the phrase mepi autd tadta: instead of ‘how our view has a
harmony about these same matters', Bury has, ‘how far it [our view] is consistent in this
respect’. For him, the juxtaposition of the two contradictions is apparently philosophi-
cally insignificant.

Stalley and Saunders both attempt to connect the two contradictions, suggesting that
they can both be solved in the same way: the same strategy that succeeds in dispelling
the contradiction in the many’s view of the relationship between dikaiov and kaiév will
work, they think, for dispelling the contradiction in the Athenian’s view on punishment
and the involuntariness of injustice.

Stalley suggests that the contradiction concerning the just and the beautiful can be
solved simply by insisting a priori (as in the Gorgias) that what is just is necessarily
beautiful, so that, insofar as the punishments in question are just punishments, they are
necessarily beautiful, that is, beneficial for the individual punished (152). Put another
way, what Stalley recommends is that proposition (2), ‘Just sufferings are ugly’, be
denied outright. In the matter of the involuntariness of injustice, the solution he recom-
mends to the Athenian is to distinguish two senses of ‘voluntary’, the one to concern
whether or not the agent actually wanted to commit the offense, the other to concern
whether or not the agent would have wanted to commit the offense had he known what
was good for him and been in control of his passions (156). Presumably, once this dis-
tinction is in place, punishment could be justifiably applied to the extent that the answer
to the first question, ‘Did the agent actually want to commit the offense?’, is yes, even if
the answer to the second question, ‘Would the agent have wanted to commit the offense
had he known what was good for him and been in control of his passions?’, is always
no. It is difficult to see how Stalley’s respective solutions to the two contradictions treat
them in ‘the same kind of way’ (152), when for him the solution to the first
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contradiction lies in denying one of its premisses outright, but the solution to the second
involves distinguishing two senses of the term ‘voluntary’.5

Saunders, like Stalley, sees the connection between the two contradictions in that in
both, as he puts it, ‘the same logical or linguistic point is involved’ (423). For Saunders,
just as just punishment indeed is both beautiful and ugly, depending upon which ‘as-
pect’ of it is being considered, so, too, wrongdoing is both voluntary and involuntary,
depending upon which ‘aspect’ of it is being considered. Just as just punishment, when
considered in terms of its aspect as dikaiov, is KoAov (in the moral sense), yet, when
considered in terms of the aspect of what it involves, viz. ‘whipping or branding or
something of that sort’, is aloxpov (in the physical and aesthetic sense — 422), so
wrongdoing is voluntary when considered in terms of the act itself (‘no one forcibly
guides my hand’ — 424), and involuntary when considered in terms of the disposition
to act, that is, in terms of the state of mind, ddikia, from which the act stems (‘it is not
in the nature of things that I could ever have chosen that’ [emphasis added] — 424).
‘The act and the disposition to act’, Saunders contends, ‘are thus the two ‘aspects’ of a
crime that may attract contradictory adjectives ...” (424).6

I see two problems with Saunders’ view. First, on his account, the first contradiction,
like the second, turns out to be a merely apparent contradiction. Yet there is no indica-
tion in the text that the many’s view that just punishment is both beautiful and ugly is no
more than an apparent contradiction. On the contrary, those who maintain that just pun-
ishment is something that is both dikalov and aioxpov are said to create discord
between the just and the beautiful (860a5) as well as to speak dissonantly (860c 1-2). It

Stalley (152) recognizes the presence of ‘some kind of logical point’ that the Athenian
means to be making in connection with the first contradiction, but in seeking to identify it he
does little more than defer to Saunders.

It is likely that, by citing and rebuffing the contentious lover of victory or honor who claims
that ‘while men are unjust only unwillingly, there are many who commit injustice willingly’
(Bveka aKovTag pEV GBIKouC Eival ... ASIKEW unv EKOVTOC TOAOUC — 860el-2), the
Athenian means to block the very move that Saunders makes, viz. that of allowing for the
possibility of someone’s committing injustice willingly but not of his being unjust willingly.
See Shorey, 404-5, who rightly rejects Bury’s translation, ‘while there are some who are
unjust against their will, yet there are also many who are unjust willingly’, insofar as ‘this
overlooks the hair-splitting antithesis of the distinction of the contentious opponent between
adikoug eival and GdIKETY” (404-5). See also Stalley, 155. Pangle’s translation is one that
does preserve the ‘hair-splitting’ character of the opponent’s contention. The Athenian’s
position is that not only is the bad man involuntarily bad, but dkovtag adikeiv navtag, all
who commit injustice do so unwillingly as well: Gdikeiv is the commission of unjust acts.
Saunders compounds his error by taking the commission of a crime (rather than ‘the result
of the act’ [424]), when it stems from injustice (ad1kia) in the soul, as ékovalog PAGRN as
opposed to adikelv, only the latter of which he thinks is in no way voluntary. Insofar,
however, as for the Athenian ékouatog BAGRN is the equivalent of GdikeTv, both are for him
in fact ‘involuntary’. The entire passage 860d5-9 I render as follows: “That the unjust man is
presumably bad, but the bad man is involuntarily so. But, it is never reasonable that what is
involuntarily done is a voluntary thing. Therefore, to someone for whom d&dikia is
something involuntary, the man who commits injustice will appear involuntary, and indeed
this is what must be agreed to by me now. For | agree that everyone commits injustice
involuntarily’.
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seems that Saunders misunderstands the Athenian’s point at 859d-e. What Saunders
thinks the Athenian means is that just as a person may be beautiful in one respect and
ugly in another, so can a punishment be beautiful in one respect and ugly in another. But
what the Athenian in fact means is that just as just people, quajust, are utterly beautiful
(méykoAot), and the ugliness of their bodies threatens not in the least their complete
beauty, so acts that are just are perfectly beautiful, and this is so whether the acts are
done or suffered.7 It is clear that, in insisting that if the argument is not to sound discor-
dant (oUk av dio@wvouvta), then any suffering that shares in justice must, to that
extent, be beautiful (859ell-860a2), and in characterizing as dissonant (d10QwvnOEl)
the view that justice when suffered is aioxpov, the Athenian rejects the idea that just
punishment is beautiful in one respect, ugly in another. For him, just as someone who is
just is perfectly beautiful despite having an ugly body, so, too, a deed that is just ought
to be perfectly beautiful whether imposed or suffered. Insofar as the many think that a
just person who has an ugly body is not wholly beautiful or that a just punishment when
suffered is not wholly beautiful, they are, from the perspective of the Athenian, deeply
mistaken and out of harmony with themselves.8

Second, and from my point of view more problematic, Saunders implies that the
resolution of the consonance problem in the relationship between justice and beauty is
independent of the resolution of the relationship between punishment and the involun-
tariness of injustice and does not await that resolution. Indeed, both Stalley and Saun-
ders seem to think that, if anything, it is the solution to the contradiction concerning
justice and beauty that holds the key to solving the problem posed by the involuntariness
of injustice. Yet the text makes clear that the Athenian hopes to relieve the tension in the
relation among dikaiov, KaAGv, and oigxpov, a tension that indeed exists in the many’s
outlook and that might seem to exist in his and Kleinias’s as well,9 by revealing the

The Athenian is somewhat circumspect in urging the view that the just things and the
beautiful things completely coincide, thrice qualifying his affirmation of their coincidence
with oxedov: at 859d8, 859e5, and 859¢7.

I found it initially somewhat puzzling that the two ‘aspects’ of just punishment that
Saunders identifies are not those actually specified in the text, viz. punishment as imposed
and punishment as suffered, but rather two others, viz. punishment as just and punishment as
brutal. But it is clear to me now that since what Saunders is after is a way out of the
contradiction, he actually has no choice. Indeed, if one accepts as the two ‘aspects’ those
actually specified in the text, there is no way out: just punishment isjust both in its imposed
aspect and in its suffered aspect and so, on Saunders’ account, would be in both its aspects
simultaneously kaAdv and aioxpov — KoAov in its moral sense and aioypov in its physical
and aesthetic sense.

‘For the laws established by us a little earlier would seem to pronounce things totally
opposed to the things now being said’ (860a8-10). The view that the just things and the
beautiful things are actually distinct from one another is attributed to the many (860c 1-2);
the view from which this view derives, however, viz. that the beautiful things seem at times
completely the same and at times completely opposed (860b6-7), is attributed to ‘us’. It is
‘our’, that is, the Athenian’s and Kleinias’s, task to show that despite how things ‘seem’ —
even to them — just things are always beautiful. If the Athenian was stopped earlier in his
lawmaking endeavor by the apparent ugliness of just sufferings, his task now is to explain
how it is possible for him and Kleinias — though not for the many — to repudiate the
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consistency in the relationship between his own seemingly inconsistent statements con-
cerning the involuntariness of injustice and the institution of punishment. The matter of
the apparent inconsistency between the involuntariness of injustice and penal practice is
introduced just so that the Athenian can show how we, that is, how he and Kleinias,
unlike the many, do have a consonance with respect to the dikaiov-kaAov relationship.

A more fruitful way of connecting the matter of the involuntariness of injustice to
the matter of the just and beautiful is Pangle’s.10 Pangle (497-8) recognizes that the
involuntariness of evil, as he calls it, is supposed to contain the solution to the contra-
diction in the many’s view of justice and beauty. If all evil is seen to be involuntary,
Pangle says, then the penal law would be neither retributive nor preventive but educa-
tive, a way of ‘guiding perplexed men back to the path that is good for them’ (498).
Since, moreover, punishment as educative is beautiful both for the educator and for thé
orie educated, there are no grounds for saying, as the many do, that suffering just pun-
ishment is aioxpov. (Pangle is not quite as explicit as this but I think this is what he
means.) The advantages of Pangle’s view over Saunders’ are clear: whereas Saunders
sees only a logical or strategic parallel between the matter of the just and the beautiful
and the matter of involuntary injustice, and whereas he thinks that the solution of the
former holds the key to the solution of the latter, Pangle understands that the connection
between the matter of the just and the beautiful and the matter of involuntary injustice is
substantive, and he rightly sees that it is the involuntariness of injustice that holds the
key to resolving the difficulty in the relationship between the just and the beautiful.

If there is a deficiency in Pangle’s view, it is that although it does indeed offer an
explanation of how the involuntariness of injustice might warrant the rejection of the
many’s proposition (2), “‘Just sufferings are ugly’, it offers no account of how it is the
resolution of the apparent inconsistency in the Athenian’s view concerning the
involuntariness of injustice and penal practices that provides that warrant. Yet the text is
explicit on this point: according to the Athenian, what needs to be made clear if he and
Kleinias are to show that their view, unlike the many’s view, is free of dissonance with
respect to justice and beauty is that the Athenian has no dissonance ‘in my own state-
ments’ (T0T¢ éuautol Aoyolc — 860e3-4). If we hope to understand the way in which
the resolution of the inconsistency in the Athenian’s own statements justifies his rejec-
tion of proposition (2), we must first understand the resolution itself. The resolution

apparent ugliness of just sufferings and hence to resume their lawmaking efforts. Although
854b ff. is easily identified as the place in the text where, according to the Athenian, ‘we
established that the temple-robber should die — justly — and the same for the enemy of
well-made laws’ (860b 1-2), it is not similarly obvious where it was that ‘we stopped, seeing
that these sufferings were limitless in severity, and that while they were the most just of all
sufferings, they were also the ugliest’ (860b3-5). The only text that seems even a remotely
viable candidate for the place where ‘we stopped’ is 857b, where Kleinias’s demand that
punishments be made to respond to the differences among crimes stems the flow of the
discussion.

Crombie, 1, 280, holds a view similar to Pangle’s.
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involves the introduction of a new distinction, a distinction between injustice and injury
(BAGBN), to which we now turn.”

2. The new distinction between injustice and injury

Why does the Athenian insist on the distinction between injury and injustice? And why
does he insist on substituting a distinction between voluntary and involuntary injury for
the distinction between voluntary and involuntary injustice?12 As commentator after
commentator has noted, the distinction between voluntary and involuntary bad and
harmful acts continues to be pivotal in Book IX in the Athenian’s determination of the
penalty to be levied. Why, then, does it matter whether one says that there is voluntary
and involuntary injustice or that there is voluntary and involuntary harm or injury
(BAGBN)?13 The Athenian seems clearly to think it does matter, insisting that the distinc-
tion is more than merely verbal, more than a mere matter of names, ovopata (864a8-
bl). What, then, is its significance?

1 When at 861b-c the Athenian appears troubled that his pronouncement that all injustice is
involuntary will seem oracular, especially if it departs without having offered a supporting
argument and if it is prepared to legislate in defiance of existing practice, the remedy he
proposes comes in the form of making clear how, despite the involuntariness of all injustice,
the distinction between voluntary and involuntary can nevertheless be preserved: whereas
injustice is never voluntary, the infliction of harm is frequently involuntary but no less
frequently voluntary (861e3-4, 861e8-862al). In the exchange between Kleinias and the
Athenian at 861c-d, Kleinias offers the Athenian two alternatives — either retract the
pronouncement that all injustice is involuntary or provide a new distinction; the Athenian
feels constrained to reject the first alternative because he believes the pronouncement to be
true; he therefore chooses the second. The new distinction constitutes in itself the heretofore
missing supporting argument for the pronouncement that all do injustice involuntarily: note
how the ®¢ 0pBdg eipnkev of 861b7-c1 reappears in Kleinias’s second alternative: (¢
0pBa eipntat (861dl). Indeed, with the new distinction in place, the Athenian will be able
to legislate in a new way, for he will not have to regard unintended injury as injustice
(862a). Furthermore, since the new distinction justifies the Athenian’s institution of new
legislative practices, he is absolved of the charge of having dogmatically ‘laid down the
law’ (katavopobetfioel — 861cl) in defiance of the old practices.

12 The new distinction that is to replace the old and mistaken one between voluntary and
involuntary injustice is one that preserves them as distinct types (duo te Ovta — 861c3),
but no longer as distinct types of adikfjuata. They are now distinct types of BAGRN, the
intentional ones being adika, the unintentional ones not being adika at all. The matters of
whether there is to be punishment at all and the degree of its severity are to be determined
henceforth by this distinction. Voluntary injury is to be the equivalent of injustice, and
involuntary injury will, when done in a just way and from a just character, emerge as just.
Both voluntary injury and wrongful benefit are forms of injustice. What the Athenian
proposes to do is to introduce a distinction between voluntary and involuntary that is ‘other’
(6AAnv) than the standard one between voluntary and involuntary injustice. (There is no
need for Hermann’s emendation of GAnv to GAAfAwv at 861c3. [Bury follows him.] The
emendation is rejected by England, Ritter, and Stallbaum. Taylor and Liebes translate,
respectively, ‘other than supposed’, and TInnlo IMTT1 ruilD’.)

B See eg., Stalley, 153-4.
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Many interpreters of the Laws think that the substitution is indeed worthless. If, on
the one hand, the notion that all injustice is involuntary is either exculpatory in some
sense or at least renders all crimes equal (860e-861a), then it cannot be right to supplant
it by a distinction between voluntary and involuntary injury that restores culpability and
renders crimes decidedly unequal. And if, oij the other hand, the notion that all injustice
is involuntary neither excuses nor equalizes crimes and criminals, what exactly is to be
gained by replacing the presumably impossible voluntary injustice with the decidedly
possible — and indeed frequent (861e3-4, 861e8-862al) — voluntary injury?

Some scholars seem to think that the Athenian simply abandons his notion of the
involuntariness of injustice when it comes time to set forth actual punishments.}4 But it
is hard to see why the Athenian would insist so firmly on the involuntariness of injustice
and even introduce a new distinction between injustice and injury to shore it up if he has
no intention of sticking with it when it matters most. Moreover, the Athenian is quite
adamant in his assertion that he means to be acting in consonance with his own state-
ments when, despite asserting that all injustices are involuntary, he not only persists in
issuing penalties but is prepared to issue unequal ones (860e-861a). He must, it seems,
have a reason for maintaining his commitment to the involuntariness of all injustice at
the same time that he advocates distinguishing voluntary from involuntary injurious
acts.

What | wish to do in this section is (a) explain what the Athenian means by the
involuntariness of injustice; (b) explain the distinction between injustice and injury; and
(c) show how the distinction between injustice and injury that renders the Athenian’s
own statements consistent provides the Athenian with the justification he needs for
rejecting the many’s proposition (2), ‘Just sufferings are ugly’.

(@) What does the Athenian mean by the involuntariness ofinjustice?

There can be no doubt that the Athenian equivocates on the terms ‘voluntary’/ ‘invol-
untary’ in Laws Book IX, whether he uses ékwv/dkwv or Bouldpevoc/ur BouAduevoc. 55
When he says that all injustice is involuntary, he uses the term in what might best be
called its Socratic sense; on all other occasions, he uses the terms voluntary and invol-
untary in their ordinary sense.16 When the Athenian proclaims that ‘Everyone does
injustice involuntarily’, dkovtag &dikelv navtag (860d9), and derives it from the more

14 Pangle, 500: ‘It appears that in practice the Athenian must abandon his theorizing and give
in to the naive view of punishment rooted in human anger, which always tends to assign
responsibility to the agent who inflicts hurt’. Also Gulley, 306: ‘... for the purposes of his
penal code Plato substantially abandons the Socratic thesis’.

15 Perhaps there is a bit of irony in the Athenian’s declaration at 860d| ‘that all bad men are in
all respects (ei¢ mavta) unwillingly bad’, when in fact they are unwillingly bad only in the
special Socratic sense. The point of the €i¢ mavta is most likely to forbid emphatically the
utterance that injustice is voluntary, restricting the term ‘voluntary’ to injury. The
Athenian’s view would then be that (1) voluntariness can and often does characterize the
infliction of injury; (2) the infliction of injury, when and only when voluntary, is injustice;
but nevertheless (3) injustice is itself always completely (‘in all respects’) involuntary. The
Athenian does once come dangerously close to uttering the forbidden words, ‘voluntary
injustice’, at 862d 1-4. See n. 58.

16 Adkins, 306.
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basic maxim, ‘the bad are all bad involuntarily’, oi koko'l mavtec [€i¢ mavta] eioiv
dkovteg Kokoi (860dl),17the force of the ‘involuntarily’ is that the act is not something
the agent wants really. The reasoning that underlies this dictum is as follows: no one
wants to be wretched; having an unjust soul (which is the equivalent of being a bad
man) is what in fact makes one wretched;18 acting unjustly makes one’s soul unjust and
hence makes one a bad man;19hence, no one really wants to act unjustly; hence, all acts
of injustice are involuntary. When, by contrast, the Athenian speaks of the voluntariness
or involuntariness of harmful or beneficial acts, as opposed to the voluntariness or
involuntariness of injustice, he reverts to the ordinary sense of voluntary and involun-
tary. In the ordinary sense, an act is voluntary as long as the agent is aware of the nature
of what he is doing, and/or does what he does in accord with what he quite consciously
wishes to do at the time. When a person commits an act that he wants to commit, even if
in committing it he knows he is committing an injustice,2 that person has acted
voluntarily; indeed, he has committed an injustice voluntarily. Nevertheless, the injus-
tice that he has committed voluntarily in the ordinary sense is an involuntary injustice in
the Socratic sense: insofar as, in committing injustice — no matter how consciously,
deliberately, and willfully — a person fails to achieve what he truly wants, namely, to
live a genuinely good life and be a genuinely good man, he fails to act voluntarily.
When the Athenian says that all injustice is involuntary, he means no more than that it
puts the agent in a state that is, qua objectively undesirable, also both undesirable to and
undesired by him. A state of being that is objectively bad for one is a state of being that
one does not want to be in, no matter how much one deliberately chooses the acts that
put one in that state. Insofar as being unjust is in fact not good for anyone, no one’s
deliberate and intentional pursuit of injustice is voluntary — in the Socratic sense.

(b) The distinction between injustice and injury

There is, | believe, a small but serious misunderstanding that has found its way into the
‘standard’ conception of the Athenian’s distinction between injustice and injury as laid
out at 861e6-862c4. According to the standard conception, injustice (as adikia) is taken
to be a state of the soul, a state of character, that breeds a malicious intent and gives rise
to the commission of unjust acts (ad1keTv); and injury is thought of either as the bare act
that causes harm (setting considerations of mens rea aside) or as the harm itself that is

17 Seealso V.731c2-3: ‘the unjust man is not willingly unjust’ (0 ad1ko¢ 00X K@V @d1Kog);
also, 734b4-6: ‘... every unrestrained man must necessarily be living this way involuntarily;
the whole mob of humanity lives with a lack of moderation because of their ignorance,
weakness of will, or both” (ndi¢ €€ avaykng dkwv €0Tiv GkOAaoToC- 1 yap dapobiov i
drakpdtelav i d1’ap@otepa, Tl owEPOVETV Evdefi¢ Gv {fi 0 mdc GvOpdMTIVOg OXAOC).

18  See 11.660e: No matter how rich a person is, if he is unjust, he is wretched and lives a life of
misery.

19  Acting unjustly is also, of course, what a bad man, or a man with an unjust soul, typically
does.

20  If the Athenian regards as the task of the most noble laws to induce men to hate injustice
and to love, or at least not to hate, justice (862d4-el), it is clear that he recognizes that some
tuen do love injustice, though, of course, for him, as for Socrates, they nevertheless do, in
some deeper sense, ‘truly’ hate it. Such persons, the Athenian contends, are ignorant of the
ugly way in which they mistreat their souls. See V.728a-b.



ROSLYN WEISS 51

caused by the act. So, for example, if someone damages the property of another (breaks
his fence, say, as in Saunders’ example, 423-4), his action is unjust if and only if it
springs from an evil intention expressive of the nasty disposition of his soul (he isjeal-
ous, perhaps, or spiteful); and the injufy-element in the action is identified either as the
damage itself (the broken fence) or as the act that causes damage (breaking the fence).
So far, so good. Things begin to go awry, however, when it is assumed, as it frequently
is, that the Athenian divides injurious acts into but two categories, and that these are
both mutually exclusive and jointly exhaustive. The first category of harmful acts is
believed to contain unjust acts that emanate from a malignant soul and are maliciously
intended to cause harm to others; the second is thought to contain just acts that emanate
from a benign soul and are well-intentioned, meaning to cause no harm to others. The
fact is, however, that the Athenian identifies (if only implicitly) three categories of inju-
rious acts (as well as three corresponding categories of beneficial acts); these are: (1)
unintentional injurious (or beneficial) acts that are not unjust (or not just); (2) injurious
(or beneficial) acts that are wrongly committed and hence unjust; and (3) injurious (or
beneficial) acts that are rightly done and hence just. (We note that in the second and
third categories, whether there is injury or benefit is essentially irrelevant to the deter-
mination of the acts’ justness or unjustness.) It is the third category of harmful acts, the
one that contains acts that are actually just and not merely not unjust, that helps account
for how the Athenian can later regard even harmful acts committed by people with well-
ordered souls as just and best for the whole of human life’, dikalov ... kai €mi TOV
amavta avpdnwy Piov apiotov (864a4-6), — high praise indeed.

The Athenian begins by identifying acts of the first category: ‘If someone injures
somebody in some way, not wishing to do so, but involuntarily’, un BouAopevocg, GAN’
dkawv, this is not a case of doing injustice involuntarily but rather a case of not doing
injustice at all (862a3-7).2L It would seem that the Athenian could easily complete the
thought and say: ‘If someone benefits somebody in some way, not wishing to do so, but
involuntarily, this is not a case of doing justice involuntarily but a case of not doing jus-
tice at all’. The Athenian then goes on to identify the second category: ‘... when a bene-
fit (GeeAiav) that is not correct (oUk 06pBV) comes to pass,22 the one responsible for the
benefit is committing an injustice’ (862a7-8). It would seem that here the Athenian
could supplement his words with the following: “When a harm (BA&Bnv) that is not cor-
rect comes to pass, the one responsible for the harm is committing an injustice’. In other
words, it is when a person acts wrongly that, regardless of whether in doing so he con-
fers benefit or harm, he is properly said to commit an injustice.23 But the Athenian does
not stop here. He goes on to identify yet a third category; he says: ‘... if someone gives
something to somebody else or, on the contrary, takes something away, this sort of thing
should not be called simply just or unjust, but what the legislator should see is whether
the person, in doing a benefit or injury to somebody else, employs a [just] disposition

These are frequently referred to as accidental. See, e.g., Mackenzie (201): ‘... some acts,
whether they benefit or injure, are done on purpose and others by accident’.

At Gorg. 488a2, as here, pij 0pba has the sense of wrongdoing, of improper behavior.

This interpretation of the second case is confirmed by what follows immediately in the text:
‘On the other hand, in the case of unjust injuries, and gains as well — when someone makes
somebody gain by doing him an injustice ..." (862c).
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("6e1) and ajust way (d1Kaiw TPONW) (862b3).24 In order, then, for an injurious act to be
regarded as just, it is not sufficient that it be unintentional; it must be done both from a
just disposition and in ajust way. Moreover, if, as the Athenian goes on to explain, what
he means by an unjust benefit is that ‘someone makes someone else profit by doing him
injustices’, éav TI¢ AOIKOV TIva Kepdaivelv Tolfj, (862c¢6-7), it is reasonable to
assume that what he means by ajust harm is that someone causes someone else to suffer
a loss by doing him justice. When, then, is harm not merely not unjust but positively
just, that is, just and best for the whole of human life’? Surely it is when someone does
right by another, even though in so doing he causes him harm.

Let us turn now to the second text in which the distinction between injustice and
injury is drawn, 863e-864a, and where a similar misunderstanding prevails. There is
scholarly disagreement as to how precisely to understand this passage and, in particular,
how to understand the words kav o@dAAntai T1 at 864a4 — whether as ‘even if it be
somewhat mistaken’ or as ‘even if some damage be done’. On the former and apparently
more widely favored translation,2 the Athenian is thought to hold what has come to be
known as the ‘good conscience’ view, 2 seeing justice as a matter of conforming behav-
ior to a belief concerning what is best — whether one’s own belief or that of the city —
even if that belief is mistaken; moreover, he is thought to hold that what determines
whether or not an act is just is solely whether or not it is the work of a properly ordered
soul. On the latter translation,27 by contrast, the Athenian is thought to attribute the just-
ness of an act to its conforming to an opinion, whether one’s own or the city’s, about
what is best, an opinion that is presumed not to be incorrect — even if the act results in
untoward consequences.

| favor the reading ‘even if some damage be done’ over ‘even if it be somewhat
mistaken’ for several reasons. First, insofar as this passage (863e-864a) recapitulates the

24 This reading of the passage shields Plato from the charge that what he holds here (using the
Athenian as his mouthpiece) is that it is only one’s intention that matters, that, regardless of
how heinous one’s crime might be, as long as it stems from an innocent intention, it is just.
See, e.g., Ritter, 282-4. Also Levinson: ‘... only in the Ninth book of the Laws (860ff.) does
Plato assert unequivocally that an ignorant and objectively wrong act, indeed “a great and
savage wrong”, may be ajust act, if only it proceed from an agent acting under the control
of reason and in light of his “opinion of the best™ (678). Also Adkins, 309. On the reading |
suggest, although the Athenian forgives accidents (since they are not unjust) and approves
of right actions that harm no less than he disapproves of wrong actions that benefit, he
regards as positively just only those injuries (or benefits) committed by good people that
result from doing right. Several translators take dikaie) TpOMW to mean ‘a just character’,
which is certainly acceptable, but considering the ouk 0p6fijv of 862a7, it is probable that ‘a
just way’ is intended.

25 Among those who take the clause in the sense of ‘even if it be somewhat mistaken’ are
Pangle, Strauss, Saunders, Stallbaum, Adkins, and Rosenmeyer.

26  Among its supporters is Adkins, 308. O’Brien argues against the ‘good conscience’ view,
contending that in Laws IX, no less than elsewhere in Plato, wisdom is the source ofjustice
and ignorance ultimately the source of injustice. For him, therefore, what emanates from a
good but misguided conscience can only be injustice.

27 Among those who take the clause in the sense of ‘even if some damage be done’ are
England (403), O’Brien (85), Bury, and Taylor.
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earlier one at 861e-862b, it may be assumed to be making the same point: just as earlier
the point was that an act that flows from a proper disposition of the soul and is done in
the right way but nevertheless causes injury is just, so here the point must be that an act
that issues from a rightly governed soul is just regardless of any injury it might cause.
Second, only on the ‘even if some damage be done’ reading does the discussion ofjus-
tice perfectly parallel the discussion of injustice: injustice is the tyranny of emotions and
desires in the soul ‘whether it does some injury or not’, éavte T1 BAGTTN KAl €6V N
(863e8); justice is the soul’s obeying an opinion about what is best ‘even if some dam-
age be done’, kv o@AAANTai TI (864a4). On this reading, moreover, the passage is
seen to emphasize, as earlier, the strict irrelevance to both injustice and justice of the
presence or absence of injury. Third, unless kv o@&AAnTai Ti refers to injury done,
there is no discernible referent for v toladtnv BAGRNv (“such injury’) at 864a7-8.
Finally, unless it can be presumed that the opinion about what is best to which the well-
ordered soul conforms is not a mistaken one, the Athenian’s contention that everything
done in obedience to that opinion constitutes not only what is just but also what is ‘best
for the whole of human life’ seems on its face rather implausible.-2

The reading of kv o@dAAnTai T1 as ‘even if it be somewhat mistaken’ is, by con-
trast, fraught with difficulties: (1) it introduces a new and different component — viz.
false opinion about what is best — into the distinction between justice and injustice,
something not found in 861e-862c where the justness of an act is determined by both
whether the agent acted from a just disposition and whether he acted in the right way
and where it is specifically the injury or benefit that is deemed irrelevant to such deter-
mination; (2) it spoils the neat contrast between injustice and justice, according to which
they diverge with respect only to the state of the soul to which they correspond while
sharing in common their indifference to injury; (3) it fails to supply a referent for v
toladTnV BAABNV; and (4) it cannot account for why what is done in accordance with
even a mistaken belief that rules the soul is not only just but is furthermore ‘best for the
whole of human life’. The rendering of kv o@dAntai T1 as ‘even if it be somewhat
mistaken’, then, not only introduces a foreign and jarring element into a discussion that
would otherwise have simply clarified the already-familiar distinction between the mat-
ter of injury and the matter of justice or injustice, but, worse, it implies that acting in
ignorance, that is, conforming one’s behavior even to incorrect opinions about the most
important matter — what is best — counts as justice.2 Moreover, in view of the fact
that the Athenian just established ignorance as the third cause of duaptiuata (863c), is

28 The main ground upon which scholars reject the rendering of kv g@aAAntai T1 as ‘even if
some damage be done’ is that the more common meaning of c@aAA&lv is ‘to stumble’ or ‘to
trip up’. See Gorg. 461c-d and Rep. 361b. It is also used in the sense of making mistakes, at,
e.g., Laws VI.771e4, Theaet. 196b2. Yet o@aAAewv carries the meaning of doing damage at
Laws V1.769c4, where ¢av T1 o@dAAnTol 10 {Mov UMO Xpovwv means ‘if the painting
should be damaged somewhat over time’.

29 Itis in order to avoid such a conclusion that Mackenzie (249) takes the error to be a mistake
in the agent’s ‘practical assessments’ rather than a moral mistake. See also Gérgemanns
(139-40) who thinks the mistake is about means.
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it not unreasonable that he would now regard what is done in ignorance, however well-
ordered the soul that does it, as both just and best for the whole of human life?3

One may, of course, wonder on what grounds the claim can be sustained that the
opinion to which the well-ordered soul conforms is in fact not mistaken,3L and also why,
if what the Athenian means by justice is the soul’s being governed by a true opinion
about what is best, he does not simply say so.

With regard to why the Athenian does not simply say that the just soul is one gov-
erned by true opinion, it may be noted that since the Athenian’s aim in this passage is,
as he himself says, to contrast injustice with justice, injustice being the state in which
the soul is tyrannized by desires and emotions and justice the state in which a belief
concerning what is best holds sway, the distinction between injustice and justice, as the
Athenian sees it, has to do in the first instance with which element in the soul is in
charge — not with whether the belief that is dominant in the just soul is or is not a true
one.

With respect to the matter of the grounds for the claim that the belief to which the
well-ordered soul conforms is not a mistaken one, | think it is fair to say that the Laws
generally puts its trust in the collective wisdom of legislators and in the cultivated rea-
son of an individual properly raised and properly educated, and therefore assumes that
the opinion of a well-ordered soul, as well as that of a well-governed polis, is as close to
true as can reasonably be expected.

There are, then, it would seem, no compelling reasons to read kv c@AAANTai T1 as
‘even if it be somewhat mistaken’ and far better reasons to read it as ‘even if some dam-
age be done’. Moreover, those scholars who endorse the ‘even if it be somewhat mis-
taken’ reading steer the argument wildly off course, maintaining that for the Athenian a
good but ignorant soul is not only never the source of injustice but is actually the source
of what is just and best. They mistakenly suppose that apaptfigata committed out of
ignorance, unlike those committed out of tyranny of the soul, are certainly not unjust
and hence fall under the legal heading of tort (BA&Bn) — when indeed they do damage
— as opposed to that of felony (a4diknua). They cite in support of their view, first, the
Athenian’s use of the term duaptfjuata, as if it were broad enough and neutral enough
to encompass both full-blown injustices and the most innocent of injuries,33 and, sec-
ond, the distinction the Athenian drew at 863d-e between pleasure and 6uuog, on the
one hand, as things in comparison to which it may be said that one is ‘stronger’ or
‘weaker’, and ignorance, on the other, with respect to which that cannot be said.

The term dudptnua, however, is not sharply distinguished from adiknua in the
Laws. See 860e8-9, and earlier, V.727b5-6. Apdptnua may well be a broader term

0  This, in part, is O’Brien’s question (85).

3 O’Brien’s (86) attempt to render ) To0 dpigTou 66&a not ‘the opinion as to what is best’,
but rather, ‘the conviction that has the best for its object’, besides being rather strained, fails
to yield the desired result: it does not guarantee that the conviction one has is not itself
misguided.

2  The Laws does not dwell on the worry expressed briefly at 875c-d that genuine and full-
blown wisdom is not likely to be found anywhere and that law must serve, therefore, as a
second-best substitute for it. See also 1.644c-d, 1.645c, 111.688b2-3, 111.689b, and V.728a-b.

3 See, e.g., Gould, 127; Grube, 228ff.; Ritter, 286.
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than &diknua, one that can include offenses that are not strictly ddiknuata. But all
adiknuata are certainly apaptnuata and, in our passage, all the duaptnuata in ques-
tion are also adiknuoata, that is, culpable crimes. Moreover, even if the characteristic
most definitive of duaptnuata is that they are committed in ignorance, we may note
that for Plato moral ignorance, that is, ignorance of what is right or what is best, is no
excuse — not in the Laws and not anywhere else in Plato.38lgnorance is subject to
reproach in the Laws no less than in the Apology,% and the Laws makes it quite clear
that one who fails to hold himself responsible for his duaptnudtwy as for his v
TAEIOTWV KaKGV Kkai peyioTwv, ‘the most and gravest evils’ (V.727b4-6) dishonors his
soul.

Although the Athenian certainly does distinguish between the aggressive forces of
pleasure and Bupoc (both of which are forms of violence),3 on the one hand, and

34 Saunders, 428-9, thinks that Laws X.908b constitutes a refutation of the ‘good conscience’
view because it advocates punishing the holding of mistaken beliefs about the gods even
when those who hold them have well-ordered and temperate souls. Yet the fact is that such
people are liable to punishment not because their mistakes do not excuse their injustice but
because despite their justness their mistakes amount to impiety: they both subscribe to and
are purveyors of false beliefs about the gods. For O’Brien’s view, see n. 26.

3B Ap. 29bl-2: auabia émoveidioto¢ — most reproachful ignorance; Laws Il 689c: kai ¢
auabéatv oveldlotéov — they are to be reproached as ignorant. See also Ap. 30al, where
Socrates says he would reproach (0veld1®) anyone who, though claiming to have acquired
apetfj, does not seem so to Socrates. The cause for Socrates’ reproach in this case would be
the person’s mistaken priorities, that is, the errors he makes because of his ignorance
concerning what is truly of importance. Even the Timaeus, in which (1) madness (pavia)
and ignorance (GuaBia) are identified as diseases of the mind (86b) that cause men to
commit injustice (86e), and (2) it is regarded as inappropriate to reproach men (8fik 0p8a&q
oveldicetar — 86d7) for their incontinence (Gkpdtela) with respect to pleasure, what is
said to be inappropriate is not the reproach itself but rather the reproach when grounded in
the idea that these men are bad men voluntarily (@¢ ékOVTwvV .. TV Kok@v — 86d6-7).
The Timaeus does not excuse misconduct; it merely recognizes the unreasonableness of
reproaching men for becoming bad — badness is not, after all, a state that anyone would
willingly choose. That it would be unreasonable to reproach men for becoming bad hardly
entails, however, that wrongdoing is not culpable on other grounds — specifically on the
grounds that one has done nothing to eradicate one’s madness or ignorance. The Timaeus
indeed makes it clear, though this is not its present concern, that people are required to make
the effort to reverse the effects of their miseducation and to teach themselves to avoid vice
and to attain apetfi. (The Timaeus is a work that seeks to explain how the natural world
came to be as it is; it is not its primary business to recommend ways of changing it. The
program of instruction by which people might learn to avoid vice and attain apetfj is, as the
dialogue therefore explicitly states, the subject for another discussion [tavTa pév olv
TPOTIOC GANOG Adywv — 87hb8-9]).

3% | see no reason to emend the text here to eliminate the violence of pleasure’s trickery, as
England, and Bury following him, do. Also Taylor, 252, n. 1 What the Athenian wishes to
contrast is not the violence of Bupog with the persuasion of fjdovi, but the uncalculating and
open physical violence of Bupoc with the clever, calculating, secretive verbal force of
persuasion. Violence and persuasion do not in Plato always stand in opposition to one
another. See, e.g., Ap. 35d2-3: “if I should persuade (meiBoipt) and force (Blagoiunv) you

by begging'.
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ignorance, on the other, it is nevertheless not the case that for him pleasure and Bupog
are a source of injustice and ignorance a source of mere BAARN. All three are sources of
apaptnuota and none of them is benign; indeed, the way in which the Athenian char-
acterizes ignorance makes at least one form of it particularly egregious (863c7):
heyaAwv kai duolowv duaptnudtwy, ‘great and monstrous instances of going
wrong’.37 Indeed, we may wonder why, if the Athenian regards those auaptnuata
whose source is ignorance as mere BAABat and those whose source is pleasure or pas-
sion as injustices, (1) he never affixes the term BAdRat to those instances of going wrong
whose origin is ignorance, and (2) he does not withhold punishment in those cases. It is
in his discussion at 864b of the third source of dauoaptruata, viz. ignorance, that it
would be most natural for the Athenian to say, if indeed he so believes, that those
auaptnuata whose source is ignorance differ from those whose source is passion and
pleasure in that only the former are mere BA&Bal and hence are the only ones not subject
to punishment. Yet he says no such thing. Moreover, one would surely expect the
Athenian to distinguish the two kinds of laws that are to deal with the five kinds of
auoptfjdata by saying that apaptnuota of the first two kinds are to be punished, but
for auaptnuata of the last three kinds there is to be only compensation. Yet, again, he
says no such thing. What he says instead is that the two kinds of law as they apply to all
five kinds of auaptnuata are to be distinguished by whether the crimes in question
were committed violently but openly or deviously and secretively (864c).

We may then confidently conclude that the Athenian’s reason for setting ignorance
apart from passion and pleasure is surely not that he regards the latter but not the former
as sources of injustice. His more modest aim in so doing is to explain to his audience in
advance why ignorance will be excluded from the list he is about to present of things
that tyrannize the soul: since ignorance is a kind of impotence rather than a power that
dominates, it cannot be said to tyrannize the soul in the way that 6uudg, fear, pleasure,
pain, envy, and desire do. That ignorance does not dominate, however, hardly means
that it cannot lead one astray: ignorance, the Athenian assures us, no less than pleasure
and passion, leads its victims in a direction opposite to their BoliAnaig, to their true pref-
erence (863e2-3).3 As a bonafide cause of injustice, ignorance will need to be dealt
with by law. Yet, since it cannot be said to tyrannize, it will need to be considered sepa-
rately from the tyrannical causes. And so it is: it is taken up, just a bit later, at 864b6-7.
Indeed, as we have seen, the discussion of the third source of injustice concludes with

37 Cf. Gorg. 525d5-6, where the incurables are said to have ‘done wrong things that are the
greatest and most impious’ (UéyloTa Kai GvooIOTATO AUOPTNMATO AUOPTAVOUGSH), an
expression which is the equivalent of ‘committed the ultimate crimes’ (1 €oxata
adikijowal — 525cl). See also HAR. 372d, where Socrates makes no distinction between
those who ‘go wrong’ (Guaptdvovteg), on the one hand, and those who harm people
(BAamrtovteg), commit injustice  (Gdikoluvteg), lie  (Yeuvddpevol), and  deceive
(¢€anat®dvteg). Moreover, all of these are things that can be done voluntarily (¢kavteg).
The Hippias Minor assimilates going wrong to wrongdoing and to the commission of
injustice also at 375b7-c3, 375¢5, d74d 1-2, and 376b4-5.

38 Since for Plato it is injustice that stands in opposition to one’s BolAnaic, one’s true wish,
one may assume that ignorance, insofar as it turns one from one’s BodAnalg, is a source of
injustice — not of a merely innocent misstep.
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the Athenian’s stipulation that for all five classes of duaptiuata — those done from
passion, those done from pleasure, and the three subclasses of those done from igno-
rance — the laws will adjust the level of harshness in their response depending on
whether the acts are committed violently, deceitfully, or both. The laws’ response to
ignorant acts is, then, no different from their response to acts driven by pleasure or
passion.

The passage in which the third source of duaptiuata is finally discussed, 864b6-
c2, is, however, unfortunately, most obscure. The text, to be sure, leaves no doubt that
what this passage means to review is the third source of aGuaptiuata, namely, igno-
rance (@yvola): (1) the tpitov (‘third’) at 864b7 unmistakably echoes the tpitov at
863cl, (2) the division of the third form of duaptnua into three at 864b8-cl recalls the
earlier division of dyvoia first into simple and double ignorance and then the double
ignorance into a more and a less egregious form at 863c-d, and (3) our passage is intro-
duced at 864b 1-2 with a reminder that the three forms of duaptiuata have already
been made clear (dednAwtat) — thus preparing us for a repetition of what was said ear-
lier — and with an insistence that the first order of business is to bring them back to
mind even more (UAAAov): now that Bupog and fear (864b3) were enumerated as the first
form, thereby recalling the earlier discussion of Bupdg at 863b2-4, and pleasure and
desires (864b6) as the second, thereby recalling the earlier discussion of ndovr at
863hb6-9, the third and distinct (Etepov — 846b7) form of dudptnua cannot but be
ignorance, the dyvola of 863c-d. (This third kind is distinct, of course, in that, as we
have seen, it does not tyrannize the soul.)

Yet despite the certainty that the passage 864b6-c2 recapitulates the third source of
duoptnuota identified at 863c-d, viz. ignorance, it assigns neither the term dyvoia nor
even the term apoBia to what it identifies as the third “form’ of duaptnua. Instead, the
manuscripts have: éAmidwv 3¢ k'l 80&nC TN¢ GAnBolc mep! 1O AploTov £QETIC,
‘expectations and the striving for true opinion concerning what is best’. On neither
interpretation of the earlier passage just discussed (863a5-864a8) should the third source
of apaptripata be anything but ignorance. For if the Athenian defines justice (as | have
argued he does) as having a well-ordered soul obedient to a belief that is not mistaken
about what is best, one would expect the third source of apaptiuata to be not the
striving for true opinion about what is best but the absence of true opinion or the pres-
ence of false opinion about what is best. But even if the Athenian thinks that justice is
having a well-ordered soul obedient to any opinion, mistaken or not, about what is best,
is it not still odd — indeed, is it not particularly odd — for him to identify the third
source of apaptripata as the striving for true opinion about what is best? Would not
the striving for true opinion count for him as justice rather than as a source of
apopthuoTa?

Whereas some scholars labor to maintain the integrity of the text as it is,3 many oth-
ers have resorted to emending it — some quite radically.40 One thing, however, seems
clear: the third source of auaptrpoata must turn out to be ignorance. And, as long as

3P  See O’Bnen, 87, n. 15, and Saunders, 433.

40 The more radical emendations are offered by Ast and by Ritter, followed by Bury. More
moderate emendations are proposed by England, Dies, Grou, and H. Jackson (cited in
England [1921], 11, 404).
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that is so, the recapitulation and amplification of the three sources of apaptnuata is
now complete. Injustice comes from the tyranny in the soul of either Bupo¢ or pleasure,
both of which prevent obedience to the opinion of what is best — whether it be the
city’s opinion or the individual’s own opinion — or, alternatively, from ignorance, and
especially from the kind of ignorance that convinces people that they are already wise
and thus keeps them from seeking the truth about what is best. Justice may be contrasted
with injustice in all its forms: it consists of conforming one’s conduct to the settled and
seasoned opinion of a well-governed polis or a well-ordered soul.

What our passage says, then, is that everything that is done by a soul when it is
properly ordered and governed by an opinion regarding what is best is just and best for
the whole of human life — even though most men characterize such things as involun-
tary injustice when injury (BAGBn) results. What the many see as involuntary injustice,
the Athenian sees not simply as no injustice at all but as positively just — indeed, as
best for the whole of human life. Accidental injury done by a good and well-intentioned
person would hardly merit such praise.4L Acts that the Athenian regards as just and best
are those that, stemming from a properly governed soul obedient to the well-formed
opinion of polis or self concerning what is best, are themselves right and good even if
they cause injury.

Much is at stake for the Athenian in sorting out the distinctions between injustice
and injury, on the one hand, and voluntariness and involuntariness, on the other. For if
those distinctions are confused with one another, the legislative practices that depend on
them will be similarly confused. For the many (and for Kleinias as well), if there is
injury there must be punishment, the nature and severity of which should reflect whether
the injury was inflicted voluntarily or involuntarily. The Athenian, however, would use
the criterion of voluntary/involuntary to determine whether or not there should be pun-
ishment at all, and would have the nature and severity of the punishment depend on
other factors: the curability or incurability of the criminal (862e; X11.957¢) and whether
or not the criminal resorted to violence or deception (864c). For the Athenian, the com-
mitting of injustice, even if it brings benefit, merits punishment, but justice, even if it
brings harm, merits praise.

What | hope to have shown in this section is that the Athenian, in distinguishing
between injustice and injury, seeks, first, to protect unintended injury from being called
unjust; second, to fashion punishments so that they are imposed only upon culpable
agents and so that the degree of their severity turns on the presence or absence of
deception and/or violence and on the curability or incurability of the criminal; and,
third, to decry as unjust those acts that are wrong and spring from a corrupt disposition
and bad character even if they bring benefit, while lauding as just and best those acts
that are right and flow from a noble disposition and character even if they cause harm.

We note that the involuntary and accidental crimes discussed beginning at 864d are not
called just’ and ‘best’.
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(c) How the Athenian’s distinction between injustice and injury warrants his dismissal
ofproposition (2), Just sufferings are ugly’

As | argued in section (b) immediately above, the Athenian’s distinction between injus-
tice and injury enables him to praise most highly — as both just and best — those acts
that are done rightly and from a good character but that nevertheless bring harm in their
wake. And it is hardly by chance that the Athenian makes this point. For insofar as the
distinction between injustice and injury makes it possible to praise harmful acts that are
right and well-intentioned, it also provides the warrant for regarding just punishment —
even when suffered — as beautiful. If harmful acts that are done rightly and proceed
from a good character are just and best, then just punishment, though harmful, is just
and best.42 Given that all injustice is involuntary, that is, that those who willfully com-
mit injustice bring upon themselves a state of their soul that they really do not want, it
follows that punishment, insofar as it either improves their bad state or puts an end to it
(862e3-4: “... it is not better for them to live longer’),43 may be said to move them closer
to or at least not further away from what they really do want.44 That punishment benefits
criminals in this way does not mean, of course, that it comes without harm. Indeed,
harm, whether physical or social, is integral to punishment. But now that the Athenian
has distinguished between harm and injustice, the case can readily be made that rightful
punishment, that is punishment that is deserved because the criminal willfully chose the
crime out of a bad disposition and character or out of wrong opinions about what is
good, is just and best for the whole of human life — despite the harm it brings. The dis-
tinction between injustice and injury makes it possible for the harm to be kept separate
from the just act of punishment, thereby leaving the latter all beautiful. Like the just
person at 859d who is perfectly beautiful (mdykaAog) despite having an ugly body, so is
just punishment perfectly beautiful despite inflicting harm on the criminal. Insofar as
there is no admixture of injustice in rightful punishment — it is fully just and only
incorrectly thought of as involuntarily unjust — there is no element of ugliness in it.%6

It follows, of course, too, that dispensing justice as a favor, that is, acquitting someone
(“benefiting someone’) who is guilty, is unjust and bad for the whole of the criminal’s life.
See Ap. 35c. See also Laws 11.659a6-b2: ‘Nor, again, should lack of manliness and
cowardice make him contradict what he knows, and pronounce a soft-spirited judgment,
lying through the very same lips thatjust finished swearing an oath to gods’ (trans. Pangle).
See XI11.957e, where death is a ‘cure’ (ioapa) for those whose opinions are not otherwise
curable but are fixed by fate.

Indeed, unless all injustice were involuntary, it could not be assumed that all punishment is
beneficial or at least not harmful. The supposition that the wrongdoer himself spurns the
condition he is in (see V.731c-d) is what makes punishment — certainly when it cures the
criminal of his adikia (862c, X11.957d-e) — something he must actually want.

It is possible that we have here a diagnosis of the dissonance of the many, who believe that
all just things are beautiful but find themselves nevertheless asserting that just suffering is
ugly. Since they do not distinguish harm from injustice, they must believe that just
suffering, insofar as it involves harm, contains in itself an element of involuntarily injustice
— involuntary because the judges mean no harm, injustice because they nevertheless inflict
harm.
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Whether inflicted or suffered, just punishment is beautiful.46 The harm it brings can no
more detract from the beauty of the just act than an ugly body can detract from the
beauty of ajust person.47 As the Athenian says at 854d5-6: ‘For no judicial punishment
that takes place according to law aims at what is bad” (00 ydp &mi Kok® dIkn yiyvetal
oLdepia yevopévn Kotd vopov).

3. The involuntariness of injustice and the legitimacy of punishing involuntary
crimes less harshly than voluntary ones or of not punishing them at all

The notion that all injustice is involuntary in no way removes culpability or equalizes
crimes — nor was it ever intended to do so. It is not because injustice is caused by
uncontrolled passion or by false beliefs about what ultimately matters that it is called
involuntary;48 crimes for which these are the causes are completely voluntary: they are
deliberate and intentional. People can control their passions but do not expend the reg-
uisite effort to do so; people can expel their false beliefs but prefer not t0.49 At V.727b
and 73Id the Athenian rails against those who excuse themselves and blame others
when they fail to do as they ought. At V.728a-b a person is required to be willing ‘to use
every means’ to avoid what is aioxpov and kakov and ‘to use all his powers’ in the
practice of what is ayaBov and kaAdv. And at V.728c-d (cf. X.904c) the soul is said to
be supremely suited for the avoidance of evil and the pursuit of what is best. Indeed, at
854a-b, he who is moved by a bad desire (émiBupio kaki) — 854a6) to engage in tem-
ple-robbery is admonished to ‘guard against it (e0AapeloBal — 854b5) with all his
strength.

Plato scholars too often succumb to the misapprehension that Plato excuses wrong-
doers. Saunders, 434, for example, thinks that, according to Plato, the wrongdoer,
‘because of the tyranny of the emotions etc. in his soul’, emotions by which ‘he is
unwillingly dominated’, acts against his better judgment in going wrong; his unjust state

46  See V.728, where the Tipwpia that one suffers (mdBo¢ — 728c2) by way of associating with
and becoming like bad men while avoiding the company of good men cannot be considered
a judicial punishment (3ikn) because what is just — including punishment — is beautiful
(kaAov yép TO ye dikalov Kal ) dIkn — 728c2-3). Tiywpia in Plato refers sometimes to
the official punishment bestowed by a judge or judges (see, e.g., Gorg. 525b 1-3), but not
always (see, e.g., the Tiwpia at Ap. 39¢c4, which denotes the unwelcome consequences that
await those who condemned Socrates to death: ‘those who will refute you will be much
harsher’ than Socrates was [39d2]).

47 What makes the case ofjust but harsh punishment more resistant than the case ofthe just but
physically ugly to the notion of just, therefore perfectly beautiful’ is that in the case of
punishment the making-ugly of the body is willful. There is something repugnant about
intentional making-ugly from which the Athenian, too, cannot help but recoil.

48  Some, like Gorgemanns (134-42), think crimes caused by Buuog or pleasure are punishable
because voluntary, but that crimes caused by ignorance are not subject to punishment
because not voluntary. Moreover, ignorance, he thinks, leaves ‘unsullied’ the character of
the man who commits injustice. In the Laws, however, ignorance, no less than Bupog or
pleasure, needs to be combated and reversed.

49  The Socratic exhortation to lead the examined life (Ap. 38a) is a demand he makes of all to
challenge their acquired beliefs and substitute better ones for current ones. Ignorance is
reproachable because it can and ought to be eradicated. See n. 35.
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is involuntary and he carries, therefore, no ‘individual responsibility’. Consider also
Bury, 227: ‘... as the slave of un-reason, the unjust man is never a free agent’; or Pangle,
455: ‘Plato’s Athenian — like his Socrates — contends that crime is due to ignorance
rather than willful choice ... The unjust man is not responsible ... In questioning the
moral responsibility of most men, philosophy threatens to subvert not only penal law but
virtue and human dignity itself; or Strauss, 130-1: “This conclusion [viz. that all crimes
(unjust acts) are committed involuntarily] seems to be destructive of all penal law,
which must attach greater penalties to voluntary than to involuntary crimes, not to say
that involuntary crimes are not crimes at all’. Mackenzie puts the point as follows (214):
‘... those who pursue this evil do so involuntarily and so are not to be blamed, but pitied,
since they are actually involved in the greatest misfortunes despite themselves’.

Much of the confusion surrounding Plato’s view of punishment derives from a fail-
ure on the part of Plato’s readers to appreciate the distinction between pity and pardon.
Whereas Plato surely does think that those who are dominated by their emotions —
indeed, those who pursue evil for any reason — are to be pitied, for they are wretched
(see V.731c7-8: *So the unjust man, like the man who possesses bad things, is pitiable
[EAeevoc] in every way’),0 he nevertheless avoids absolving them of blame.5l He
requires of all people that they honor what is noble and just: G¢ O€T Td koAd Kai TG
dikala mavta avdpa Tipav (854cl-2). Those who act unjustly and immoderately are,
therefore, fully blameworthy, and those who celebrate and promote injustice and im-
moderation — no matter how firm in their convictions — are dangerous and contempti-
ble. The kind of involuntariness that is exculpatory is the kind, for example, that
attaches to the crimes of madmen (864d), who are, because of their madness, held
responsible only for damages. People who are dominated by their emotions, however,
are not insane.2 We may note that the Athenian regards crimes that are caused by
impulsive, as opposed to long-simmering, anger as being closer to involuntary than to
voluntary crimes. Because anger of this kind erupts suddenly and is regretted immedi-
ately,33the crimes that it gives rise to are unlike the injustices that arise from the tyranny
in the soul of the emotions (anger, fear, pleasure, pain, envy, and desires). People are

5  See Gorg. 469b, where the man who Kkills unjustly is said to be wretched (a8Aiog) and
pitiable (€Ae€voc), besides being unenviable, as the man who kills justly is.

51 See Ap. 39d4, where Socrates says that he reproaches (6veldiletv) those who claim to have
acquired apetf] but have not; and the end of the Apology (4 lei), where Socrates says of his
accusers and of the jurors who voted for his conviction that ‘they are worthy of blame’
(G&lov pépgeaBal) because their intention was to harm him. Also see Weiss, ‘Ignorance,
Involuntariness, and Innocence’, 19-22.

5  An exception to this Platonic rule is Timaeus 86, where unjust people are considered mad
and where, anomalously in Plato, their madness is quite literally — and not merely
metaphorically as in the Gorgias and the Republic — a bodily disease. If, then, even in the
Timaeus bad men are expected to abandon their evil ways and pursue apertii, it follows a
fortiori that bad men in the Laws, men whose badness is not assimilated to madness, must do
so. See n. 35.

5  Note the distinction drawn at 863b between pleasure’s ‘persuasion and forceful trickery’,
nelfol petd amatng Puaiov, through which she accomplishes whatever her BobAnaic (a
word frequently associated with a settled and rational aim) wishes, on the one hand, and the
‘uncalculating violence’, dAoyiotw Big, of Bupog, on the other.
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expected to prevent such emotional tyranny and are blameworthy when they succumb to
it (863e-864a). Thus the sort of anger that, along with fear, pleasure, pain, envy, and
desire, dominates the soul is different both from anger that arises spontaneously and
from anger that arises in response to deliberate and unwarranted provocation. Although
one needs to learn to control these latter sorts of anger as well, neither of them is as cul-
pable as the anger that tyrannizes the soul. Even deliberate, premeditated retribution
concerning which one is unrepentant is not quite as ‘voluntary’ as acts that flow from
corruption that has been permitted to take root in the soul.

All that is meant by the involuntariness of injustice is that when a person is pur-
posely unjust and acts deliberately unjustly he renders himself and his life bad — a
condition that is not one that human beings can want for themselves. One thing that is
most certainly not meant by the involuntariness of injustice is that no one willfully
chooses either to be bad or to do bad. Indeed, if no one willfully chose to be bad or do
bad no one at all would be unjust; no one would be a ‘bad man’. Yet it is precisely peo-
ple who are unjust that punishment targets, people who deserve to be punished, people,
that is, who choose to do wrong deliberately, whether because they have bad characters,
do not control their passions, or think they are improving their lot when they are actually
sabotaging their only chance for happiness.5 Ignorance and tyranny by pleasure or pas-
sion help account for how it is that people voluntarily (in the ordinary sense) make
choices that are antithetical to their true interests. That people are ignorant or are tyran-
nized by pleasure or passion hardly makes their vicious acts less deliberate, nor, for that
matter, does it excuse such acts. Punishments are not imposed for accidental wrongdo-
ings or for wrongdoings that arise because of mistakes about facts (for example, not
knowing that the white granules in the sugar bowl are poison rather than sugar). Only
when crimes are willful are punishments deserved; only when punishments are deserved
are they just;% and only when they are just are they beautiful.5% People who do wrong

Mackenzie (145) introduces a distinction between responsible and culpable. She believes
that Socratism exculpates criminals since the state of their soul that is responsible for their
wrongdoing is not their fault; but it does not free them of responsibility for wrongdoing
because they do wrong deliberately. As far as | can tell, there are no grounds in Plato for
this distinction, nor are there grounds for the view that Socratism exculpates wrongdoing.
No matter how unruly one’s character and no matter how misguided one’s beliefs, one can
and ought to get one’s soul in order and replace one’s incorrect beliefs with correct ones.
The Socratic project is otherwise futile and foolish.

Platonic punishment, contrary to what is widely believed, is reserved for unjust action; it is
not levied for the mere possession of an unjust soul. Even though punishment aims to
benefit the criminal, it is the appropriate response only to vicious action. It is the ‘paying of
the just penalty’, that is, of what is deserved, for the commission of injustice. (See Gorg.
476a7-8: ‘Do you then call paying the just penalty [t0 d136val diknv] and being justly
punished for wrongdoing [10 KoA&leoBal dikaiw¢ adikovvta] the same thing?”) Thus,
when Plato speaks of incurables who are to be punished for the sake of others since they
themselves are beyond help, there is no reason to think that he does not regard their
punishment as first and foremost deserved. This is probably true not only in the Laws but in
the Gorgias myth as well, where the incurables in Hades who are made to suffer in order to
set an example for others are said to have ‘committed the ultimate crimes’ (1d €oxata
adikfiowaol — 525c¢l). Indeed, the incurables are drawn for the most part from the ranks of
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accidentally or by mistake have not harmed their souls and do not need to be put in a
better state. It is people who do wrong on purpose who do harm their souls and who do
need, therefore, to be put in a better state.67 Since only voluntary injuries are injustices,
it follows, paradoxically, that only voluntary injuries are involuntary. And since only
voluntary injuries are involuntary (that is, they put one’s soul in an undesirable — and
therefore undesired — state), only voluntary injuries require punishment.3 That the
Athenian would levy the same penalty for theft (double the amount stolen) regardless of
how much was stolen and from where (857b) is perfectly consistent with his view that
punishment’s aim is to improve the state of the criminal’s soul.®® And that he would

tyrants, kings, potentates, and politicians who are said to be guilty of having ‘done wrong
things that are the greatest and most impious’ (U€yl0Ta Kol Gvooi®@Ttata AuapTiuata
duaptavouat — 525d5-6). The Gorgias makes it quite clear that punishment, though it
counts among its purposes that the person punished be an example for others, must in the
first instance be levied rightly (0pB&g — 525bl), that is, justly. Plato provides ways other
than punishment to help those who have unjust souls but who have as yet committed no
crime: reproach, refutation, and education. And the means of instruction, if not of
compulsion, that he prescribes for those curables who have already committed a crime —
speech, pleasure and pain, honors and dishonors, money fines and gifts (862d) — may be
presumed to be no less applicable to those who have not yet violated the law.

5  Pangle contends (379) that the Laws introduces ‘an unprecedented penal code based on the
premise that no one ever voluntarily does wrong’, and in this way departs from the Athenian
penal code of which Socrates disapproves in the Apology, since that code is one ‘which
assumes men can do wrong voluntarily and therefore punishes rather than educates the
criminal’ (378). Socrates, however, in the Apology is not generally critical of the penal code
(except in certain of its details such as the provision for a one-day trial for capital cases) and
finds it quite reasonable for the law to punish voluntary auaptfipata. There is, in fact, no
departure in the Laws from the approval expressed by Socrates in the Apology of
punishment for voluntary wrongdoing: at Ap. 26a6-7, Socrates makes it clear that those in
need of punishment are those who voluntarily go wrong; the involuntary are in need only of
instruction. The Laws, no less than the Apology, advocates punishment for harms willfully
inflicted, that is, for injustice. That in the Laws the purpose of punishment is primarily
reformative does not negate its insistence that punishments require that the crime be
voluntarily committed. Indeed, it is only the perpetrators of such crimes who are in need of
reform.

57 In X.908, those who are impious, even ifjust, are subject to punishment. So, aside from the
commission of injustice, the only other offense that incurs punishment is impiety, the
holding and disseminating of false views about the gods. The aim of punishment, with
respect to the impious as with respect to the unjust, is to improve the condition of those
punished: in the case of the impious, the aim of punishment is to rid them of their false
beliefs about the gods.

58  See Laws 862d: The Athenian’s cure for injustice proceeds ‘toward making it so that
whatever injustice, great or small, someone might commit, the law will teach and compel
him in every way either never again to dare voluntarily to do such a thing or to do it much
less’. “Such a thing’ can only refer to doing injustice, large or small, édikijon péya A
OMIKPOV. See n. 15.

59  Judicial punishment “for the most part accomplishes one of two other aims: it makes the one
who receives the judicial punishment either better or less wicked’ (854d-e). Also: The ‘task
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vary the severity of the punishment in accordance with whether the crime involved vio-
lence, deception, or both (864) is similarly consonant with this penal aim.&)

4. The ugliness of punishment

If, according to the Athenian, just sufferings are not aioxpd — they are decidedly
naykaAa — what is it about punishment that the Athenian does regard as ugly? This is a
question that the Athenian himself answers for us, both at the beginning of Book IX at
853b-c and again near its end at 880e. What is ugly, ‘in a certain sense’ (Tiva TpoTmov
— 853b4; 853c3), about punishment, he tells us, is the fact that there have to be, even in
a regime as excellent as the one he describes, any just sufferings at all. What the educa-
tional program in his polis should ideally accomplish is the eradication of voluntary
injury. It should teach people to want, consciously and actively, that is, to want in the
ordinary sense, what they all want, consciously or not, in the Socratic sense. In other
words, it should teach men to see and seek as their good that which is really good and
not some sham good.@L It should inculcate a love of justice and a hatred for injustice
(862d7-el). Moreover, it should properly educate the passions so that one is free to fol-
low what one believes is best. To this polis's great shame, however, people will con-
tinue to do in it, out of ignorance or weakness, what they do not really want to do: vol-
untary wrongdoings that damage their souls.& Given the fact that people will still
commit even the most heinous crimes, the polis cannot dispense with punishments —
even most terrible ones. Punishments must try to compensate for what education fails to
do, namely, make the people wise enough and strong enough to refrain from doing the
things they really do not want to do. Although for the Athenian, these punishments,
despite the harms they bring, are, when just, certainly koAg, it remains in his eyes an
utter disgrace that no polis can do without them.&3

Lehigh University

of the noblest laws’ is ‘to bring about hatred of injustice and desire, or lack of hatred, for the
nature of the just’ (862d-e).

60 The severity of the penalty varies directly with the degree of evil in the criminal’s soul, the
latter becoming manifest in the way in which the crime is committed. This direct relation
between penalty and crime, however, applies only to curables and breaks down in the case
of incurables. For those who are incurable death is mandated, but death, according to the
Athenian is ‘the least of evils’ (854e7): ... union is in no way better for soul and body than
dissolution’ (828d4-5). See Gorg. 512a-b.

6l  See Rep. VI1.505d: ‘Nobody is satisfied to acquire things he merely believes to be good,

however, but everyone wants the things that really are good and disdains those that are

merely believed to be so’ (trans. Grube; emphasis in original).

They are not, after all, ‘heroes or sons of gods’ (853c).
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